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HHELZAT

EEIRAG B (HMEREB K 2 Rp) RAE 2024 F (RIARIE IR
AR AR, SR, RS TTRA FEAE A US2E L ERE R

87. REER 7y (MBI K 2 e pl) B (Bl 2ik) Rkt
MEE R R ZAiE A, bRk H R N E R (B2 A
EYI GRS, FREBEAZEEEHARAR, 2P F—EM2
EAEE: 25 HKSAR v Kwan Ka Hei®. [HIt, KRR A (B23%k)
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.
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“64. An employee who holds a position of responsibility (for instance, the manager of a large
supermarket which is part of a nationwide chain) may have power to bind his corporate employer,
but his authority to do so is derived (expressly, impliedly, or ostensibly) from the corporate
employer’s board of directors. The directors alone are in the special position of deriving their
authority, not from other natural persons, but from the company’s written constitution, that is its
memorandum and articles of association. ...... ”

80 [1994] 2 All ER 685,
81 [1995]2 AC 500.
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22 B R R ET B DL A ET B B i L E . Vivien
Fan v HKSAR®; %, Phipson on Evidence®;

E R RIASE 3 L o R R, A Bk IE R 3t R P R
(common enterprise offences) : HKSAR v Yip Kim Po®®.
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“Which of the four limbs of “organise, plan, commit, or participate in” does the Prosecution reply
on, and the factual basis for each limb that it does rely on?”
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128. L #F ¥ BE fE Re Secretary for Justice’s Reference
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“In relation equally to primary facts and to inferences to be drawn from such facts, his concern is not
with present proof to his satisfaction but with potential future proof to that of a jury. Both primary
facts and the inferences therefrom are ‘matters generally speaking within the province of the jury’ in
the language of Galbraith. Both can critically be affected by later evidence or lack of evidence
from the defence. Assuming all proper directions, the test is not what the judge thinks the jury, and
still less he, ‘must’ conclude at that moment, but what a jury ‘could, may or might’ properly conclude
in the future.”
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“42.  We have decided that there is no power to hold any provision of the NSL to be
unconstitutional or invalid as incompatible with the Basic Law and Bill of Rights. However, that is
not at all to say that human rights and freedoms and rule of law values are inapplicable. On the
contrary, NSL 4 and NSL 5 expressly stipulate that those rights, freedoms and values are to be
protected and adhered to in applying the NSL. They provide the context in which NSL 42(2) must
be construed and applied. As far as possible, NSL 42(2) is to be given a meaning and effect
compatible with those rights, freedoms and values. Save insofar as NSL 42(2) constitutes a specific
exception thereto, that corpus of law, comprising not only the human rights and rule of law principles
but also the generally applicable HKSAR rules governing the grant or refusal of bail is intended to
have continued effect in NSL cases. As it was put by this Court in a comparable situation, the
specific exception is intended to operate in tandem with constitutional rights and freedoms and other
applicable statutory norms as part of a coherent whole.”
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